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U. S. DEPARTMENT OF COMMERCE 
Bureau of Foreign Commerce 

WASHINGTON 25, D. C. 


December 27, i 960 

IN REPLY REFER TO 

17-FC-TLT 
File 23-5^3 


*DOC Exemption Letter In ERU File* 


Mr. Robert Amory, Jr. 

Deputy Director (intelligence) 

-Central Intelligence Agency 
Washington 25, D. C. 

Dear Mr. Amory: 

Re: Biddle, Sawyer & Company, Ltd., London, England 
File Wo. 23-543 


Following receipt of your letter of July 22, i 960 , to 
Mr. Loring K. Macy, Director, Bureau of Foreign Commerce, we had a 
contested hearing of the Biddle, Sawyer case before our Compliance 
Commissioner. After the Commissioner studied the evidence, we asked 
him to take the unusual course of preparing his report of the facts, 
but without the customary additional section dealing with his recom- 
mendations regarding the type of order to be issued. 


Wow that the Commissioner has completed his report, we 
are taking the liberty of submitting the enclosed copy to you, in 
confidence, for your examination. We would appreciate any comments or 
suggestions you may be in a position to give us on behalf of your 
agency as to the kind of sanction that ought to be imposed in this case 
consistant with the evidence and with the matters outlined in your letter. 


As you know, we are empowered in any case of proven violations 
to issue an order denying U. S. export privileges for such period of 
time as 1 b deemed appropriate, ranging up to the duration of U. S. export 
controls. We also have the authority to dismiss a case without publicity 
for national interest reasons, or to close it with an unpublished warning 
letter or a published censure. The important point in any disposition is 
the justification in our record, and, with respect to a published dis- 
position, that the published statement of reasons justifies the results 
and is consistent with our precedents. In this case, the proven facts 
would, on the basis of our precedents warrant an order denying export 
privileges for a substantial period of time. The considerations expressed 
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in your letter substantially affect our judgment, however, and cause us to 
wonder whether our normal disposition, or Borne other disposition, would be 
more beneficial to the national interest. In addition, the facts found 
by the Commissioner are of such nature as to lead us also to wonder whether 
your agency might wish to consider again the views expressed in your letter 
in the light of these facts. 

While, we would, for the sake of the record, prefer a written 
expression of your agency's views, we would be happy to discuss the matter 
with you orally if that course is deemed more appropriate by your agency. 

We look forward to hearing from you upon this subject at your early 
convenience. 

Sincerely yours, 

Frank W. Shaeffer, Director 
Office of Export Supply, 

Bureau of Foreign Commerce 

i v h; 'i 3 
!' •'/* * 

Enclosure : 
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u. S. DEPARTMENT OF COMMERCE 
Bureau of Foreign Connie roe 
Washington 25, D. C. 


In the Matter of 


BIDDLE, SAWYER & CO., LTD. 
4 Crafton Street 
London, W.l, England 


) 

) 


Respondent ) 


{ 


..SflMPLIAflSE pOmiPPT0NER»S REPORT AN D .RECOMMENDATT^ ^ 
To the Director, Office of Export Supply i 


^ * 


, , . By charging letter dated August 26, 1959, the respondent was 

hy ? iroctor of thG Investigation Staff, Bureau of Foreign 
Commerce, with having violated the Export Control Act of 1949, as 
amondod, and tho regulations promulgated thereunder. Since the date of 

respondent's name has been changed to B. S. 

! £ 6 ^ l* appoara ' 1 *" rovw ' that thG ohtaS in La 

? npMle ? by any chan e® in control and the change of name is 
recited herein merely to complete the record and is not deeded s^S- 


\ 




V. 


} 


r 
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.. Gu ^ s ^ an ce, the charges (in two counts) are. first that 

SITT mL 1 ” iS, 0 " 1 "? Tl ?f , lon of th0 Ac? ordored 

hnt+i^o n* o ic 4 p 71103010 * Belgium, during February 1955, 10,000 

to^Ejice and'thJt^n^c”? 0 ^ i°+i® ex ^° rtod from the United States 
+T J G G ” d t " at , u P° n receipt of the aureomycilm the respondent canned 

respondent transsM reGX ^° rted to in England and thereafter the 
+hn+°w nt tr0nashi PP° d the commodity to communist China: and. secondly* 

September 1957. the reepond.^rtodTom ’ 

SSSceuuSl? wh^h®?^’ n r^’ <£Uo»iiiig Uhl ted State, origin 

S 2S Here “ P ° rt<Ki States under * 
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100 viols Ilotyoin 
200 bottles Viocin 

- Concerning both charges, it is alleged that the respondent, 
with full knowledge of the United States prohibition against the 
exportation, reexportation, transshipment or diversion of United States 
origin commodities to communist China and the Soviet Union without 
prior authorization from United Statos authorities, nonetheless 
knowingly caused the aforesaid pharmaceuticals to be traneshipped and 
diverted to conwunist China and the Soviet Union. 


Following service of the charging lettor respondents 
solicitors, Tarlo, Lyons & Co., London, W. C.2, England, by cablegram 
and lettor both dated September 9, 1959, requested a dolly in the 
matter because of the absonce from London of the partner most familiar 
with the aforesaid transactions. This request was granted. Under 
date of October 30, 1959, Tarlo, Lyons & Co. filed a reply to the 
charging letter. The reply was accompanied by statements (unsworn) | 
from two of the respondent* a employees, Roy Roland Cooper, an export 
clerk, and Francis William Thetford, the Export Mmagcr of Biddle, 
Sawyer's Dept. "F", wherein they undertook to assume responsibility 
for the unauthorized transshipments described above. 

On May 9, I960, Aaron Tollin, Esquire, the then assigned 
Compliance Commissioner in this matter, notified the respondent by 
moil that it had boon set down for hearing on Miy 25, I960. A copy 
of this notice was forwarded to Robert L. Lovino, Esquire, 253 
Broadway, New York, Ntow York, since Mr. Levine had acted as correspondent 
lor Tarlo, Lyons & Co. in delivering the reply to the charging letter, 
although Levine had not at the time entered an appearance in the matter. 
On Mxy 20, I960, Mr. Levine in a letter addressed to the Compliance 
Commissioner entered his appearance for the respondent and requested 
an additional continuance to June 1, I960. This request was also 
granted. It was after this, on May 25, I960, that I was designated 
Compliance Commissioner in the matter. 


* convenod a hearing in the matter on Juno 1, I960, at 
10:20 A.M. in Room 1309, Department of Commerce Building, Washington, 
D. c. At that time Mr. Levine appeared and requested an additional 
continuance of 60 days. He gave as hie reasons that thore had been 
changes in the structure of the respondent since the charging letter, 
e.g* change of name, transfer of assets, change of London attorneys, 
etc. , and that accordingly he wished to consult with the respondent 
in London before hoaring. After some discussion I continued the 
matter for 45 days to July 11, I960, with the understanding that I 
would grant on additional continuance to August 1, I960, upon good 
cause shown in the interim. I advised Mr. Levine that I would grant 
no continuances beyond August 1, I960. \, ** 

*By letter of July 7, i960, addressed to me, Mr, Levine 
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advised that he would bo ready for hearing on July 25, I960, and by 
letter and notice dated July 11, i960, and delivered to Mr. Levine, 

I set the mattor down for hearing on July 25, I960. 

A hearing was convened by mo at IOjIO A.M. on July 26, I960, 
in Room 1309 of the Commerce Building, Washington, D.C., and appearance* 

M^ re T cnbored ky Robert L. Levine, Esquire, hereinabove referred to oa 
™'* bovine, and by hia eon Lawrence Levine, Esquire, who is a lawyer 
and is associated with hia father in the practice of law. Although 
present, Lawrence Levine did not participate in the hearing and 

accordingly any further reference herein to "Mr. Levlno" will refer to 
Mr. Robert Levine. 

, .. J Tho naturQ of the defense raised by hft*. Levine can be quickly 

described. It was in tho nature of a plea of confession and avoidance. 

^e transactions by the respondent set forth in the charging 
letter, but denied that the respondent had knowledge of the germane 
PI T'i ai ?u a of the Fj:port Control Aot and rules promulgated thereunder, 
and furthor denied any intent on the part of respondent to violate the * 

Act or the rules (Tr.3). In an attempt to show respondent's lack of , ‘ 
knowledge and intent (Tr.5), he stated that the respondent's total \ 

annual business amounted to a gross figure of some 15 or 16 million 
dollars ofwhichleos than ^100,000 was done In tho United States. He 
attempted to shift responsibility for the transactions to the afore- 
mentioned "clerks” (Cooper and Tho t ford), stating that they wore no 
longor connected with the respondent and adding that ”, . . at no time 
did any director nor (hie) any sonior employee of the respondent ’• 

S? ited St l t08 rQ Sulatlons and restrictions appear- 
^ bm ® iading covering the goods from the United States 

Mr * also placed great emphasis on the 

high^rogard with which the respondent la held in the" world community. " 

, , Tho Government's case consisted largely of some 26 Exhibits 

l*T C r _7 n ^ oplnlon » completely destroyed the "defense" raisod by ~ '• 

T° a dofonao * 1 do not Propose to describe 

II of those Exhibits in detail herein, but will refer to certain of 
them as I deem appropriate. 

Exhibits Nos * 3 and 4 were, respectively, an 
order of the Office of International Trade, dated August 25, 1949, 

° n £v E ‘ P ° nak as a respondent and an affidavit of the 
* T 1 1G order httd 10 d0 wlth tho misuse of a validated license 
pb^ lmd +u° n i 03ued bjr tho predecessor of the Bureau of Foreign 
eSST** bho C fflco of International Trade. It is unnecessary^ 

° f ^ 1949 Proceeding . The point heS is that 

of the th f PonQk naraod therein was, at the time 

of the transactions Bet forth In the charging letter, a director 

of respondent (Tr.12. ). This fact cortai^ly bears u£on Sic Zany's 
claim of lack of knowledge of U. S. Controls. / ompany 
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Also bearing on Count I, was Government's Exhibit 5# on 
conraunication from tho American Embassy, London, dated June 1, 1953* 

The message reported that the Embassy had asked Biddle, Sawyer about 
ito purchase of 25,000 viols of penicollln from a West German firm and 
reshipment of the commodity to communist China. The Embassy had asked 
the company whother the antibiotic was of United States origin. In 
response Biddle Sawyer did reply by letter to the Embassy dated May 
28, 195^ • That portion of the company's letter reproduced in the 
Embassy's message was: 

"Wo would under no circumstances have bought 
ponlcillin of American origin from them for 
shipment to any part of the world." 

At the hearing, after observation by counsel for the respondent 
that said oxhibit was not the best evidence, tho Government requested 
cotinsel for the respondent to produce tho full text of tho 1953 Biddle, 

Sawyer letter from the files of Biddle, Sawyer, a3 the Government was un- 
able to do so inasmuch as the original had been reported either lost * 

or destroyed by tho Embassy. Counsol for tho respondent has sine© n 1 

advisod that ho is tumble to produce an office copy. Therefore, I have \ 
treated Exhibit 5 as tho best evidence of this communication. Biddle, 

Sawyor'a 1953 representations to the American Embassy that it would not 
knowingly buy U. S.— origin pharmaceuticals for shipment to China is 
most significant when viewed in connection with the Biddle, Sawyer 
contract with tho China National Import and Export Corporation for the 
aureorycin, subject of Count I, In that contract the Chinese specifically '• 
requested U. S. — origin aureomycin. ‘ 

Government Exhibit 8, a transcript of a communist Chinese 
Radio Broadcast on February 22, 1955, established that a representative 
of the respondent company had participated in a British trade mission 
to communist China in early 1955. It is reasonable to assume that the 9 
subject of trade restrictions was discussed during the course of that 
mission since Government Exhibit 8 statod: ' ' 

"The volume of business in engineering products 
transacted on this occasion was insignificant 
and the Chinese made it clear that contracts 
could not be entered into for commodities for which, 
owing to tho embargo, delivery could not be 
guaranteed. In the meantime, it appears that 
China is finding other sources of supply for some 
of these goods both in the Eastern and Western 
world." 

Such evidence again does not directly impute actual knowledge 
of U. S. export control to the respondent. However, it is observed 
that tho contract (Exhibit 9) between Biddle, Sawyer and the CMnose 
calling for tho supply of U.S.— origin pharmaceuticals was executed 
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In Poking on February 14, 1955* during the period in which the 
respondent's representative was a member of the trad© mission then 
in China. Neither respondent's member of the trade mission, nor 
respondent's signs tor of the contract appears to have been an unin- 
formed subordinate employee. 


The Government made the additional point at the hearing 
that the contract (Exhibit 9) for U. S. -origin conno dities between the 
respondent and the Chinese carried the following recltolj 

"The carrying vessel shall not call at the 
United States of America and Taiwan prior 
to its arrival at China port." 

This, in my judgment, should have constituted a form of 
notice to the British firm that at the very least there existed problems 
in trade botweon the United States and communist China. 

Concerning the 1957 transactions which were the subject of 
tho second count of the charging letter, the Government's Exhibit 
No. 16 was particularly telling on tho question of respondent's knowledge 
of U. S, export policies. It was a letter of January 24, 1956, fromthe 
New York (Biddle, Sawyer firm to the London Biddle, Sawyer firm concerning 
a proposed exportation of a large amount of D.D.T. The first page of the 
letter contains the ■> following paragraph which is here quoted. in full: 

"Regarding export licenses, those are notre — 
quired if shipment is made to Woat Europoan 
or friendly countries. If the ultimate destina - 
tion . however, is Iron Curtain countries, we 
will definitely require a lie era o and to apply 
for it we will need the name of the ultimate 
consignee as well as your formal order sheet." 

(Emphasis mine . ) 


On page two of the samo letter the following paragraph is 
found. It is here quoted in full: 

"Regarding the Far East (Communist China) we are 
unable to ascertain from Washington whether or 
not licenses would be granted. It is our im- 
pression that our Authorities may not grant 
licenses for Communist Chlnaj howev er, if you 
find posslb ilities of doing business there at 
prices, pleaso let us know and we will inquire 
further in Washington. 

It la true, of course , that this letter was not referring to the 
transac','- set forth in the charging letter, but the Exhibit letter 
mokes It irr apparently cldar that respondent prior to tho events referred 
to in tho .charging letter was generally ewareofthe existence of the 
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Export Control Aot and tho Regulations and, moreover, was woll informed 
concerning tho significance of th© ultimate conolmeo In determining 
the applicability of that Aot, 


Tho objection was made by counsel for tho respondent that the 
matters discussed in tho above communications related to exportations of 
commodities from the Uni tod States, not tho purchase of U# S. origin 
merchandise from Europoon sources (T.R. 50-59). However, I cannot 
accept the implied premise of this objection, nnmoly that respondent 
could have reasonably assumed that the United States would permit to be 
done indirectly what was manifestly prohibited from being done direotly. 

.SAO I T TO 1 w 


Thereafter the Government introduced as Exhibit 19 a memorandum 
datod August U, 1956, from "B. S. London” to "B. S. Now York”, and a 
reply lottor from tho Now York corporation to Biddle, Sawyer, London*, 
dated August 20, 1956, In the memorandum th© respondent made the 
following inquiry* 

»2) Could you consider how one should make 
*" v \ application for a Washington license to 

ijandlo material already domiciled in 
Antworp for export to Eastern Europe as, 
presiunably, this llconso may be slightly 
different to that which would be granted 
for a diroct export from tho U. 3. to an 
Eastern European country, ” 

The Unitod States firm in its reply letter listed six specific items of 
information which were nocossary beforo a license for this typo of trons- 
ac ion discussed could bo obtained. Among those requirements was specific 
disclosure of ond-u3o and tho name of tho firm and/or Government Agency 
to whom the goods ore being sold. If this procedure had boon followed 

no violation llnn ^ th ° trancactlons involved herein there would have been 

This exhibit strongly ovorpowored th© objections voiced by 
respondentia counsol, but more importantly, it refuted the claims mad© by 
tho respondent in its answer that it did not know tho U, S. policy and 
rogaLations controlling the purchase and sal© of U. S. origin comnoditiee 


At tho hearing, some discussion was had concerning the signi- 
ficance of tho term "U.S.P. Specifications” in ordering antibiotics. 

Tho relevancy of the discussion lies in tho fact that Biddle, Sawyer in 

^lf er ^ 1 ?i CQrtain 11116 ^tlblotics referred to in tho charging letter 
from MUllcr & Pick had required that they bo of"U.S.P. Spooifications." 
Counsel for the Government was under the impression that only drugs 
manufactured in the United States could bear this designation and that, 
accordingly, Biddle Sawyer must have known that the United States would 
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bo the sourco of tho commodities purchased by Biddle Sawyor from 
Mullor Sc Pick. Counsel for the respondent thought that tho doslgna- 
tion "U.S.P.” could bo applied to any pharmaceutical product mooting 
Unitod States standards of excellence rogardlcss of tho country of 
it3 mauuiacturo (Tr. 85-86). Since tho Compliance Commissioner did not 
know which position waa the correct one f counool for tho reapondont 
undertook to obtain export testimony in this area and submit it 
prior to final disposition of this matter. Under date of August 8. 
1960, Mr. Lovino forwarded to mo an affidavit of Cheotor A. Snoll, 
an employe© of Footer D» Snell, Inc,, Consulting Chemists and 
Fnginoors, 29 Host 15th Street, Now York 11, New York. From the 

appoar3 that 311011 ia a fully qualiflod export in 
this fiold. Ho concludes that the designation "U.S.P. which stands 
? n ^ e ? States Pharmacopeia, may bo applied to drugs of foreign 
origin but only, it would appear, after they had boon tested in the 
Unitod States to assure that the standard of excellence had been 
met. Thus it will bse coon that this affidavit does not illumin ate the 
matter to any groat Extent. 


ru Inasmuch as all tho orders received by Biddle Sawyor from the 

C lino so spocified "U.S.A. origin” and, since the correspondence relating 
to tho other transactions clearly indicates no doubt as to tho U.S.- 
origin of the pharmaceuticals , this matter of tho Pharmacopeia appears 
to be insignificant. 



■r 4 .u There remains tho matter of tho attempt to shift responsibility 

for the shipments to Cooper and Thotford, the discharged omployoos. 
Porhaps a most tolling answer is that at tho time of tho transactions 
ooscribod in tho charging lot tor, Cooper's annual salary with Biddle, 
oawyor was approximately a, 960 , ^ That ford’s only B i lghtl y more. 

The explanations” contained in the statements of Cooper and Thetford 
ana in the reply itself are, it scem3 to mo, unbelievable oh their 
face and nothing was brought forth at the hearing to alter this opinion. 
To choose just a fow at random, consider those x P 


w * • ‘"kho company asked Ejlco to remove all marks 
showing tho supplier of goods. This was not 
bocauso tho company thought there was any re- 
striction against transshipment to China, but be- 
cause Coopor, tho employee concerned, thought 
it desirable that tho Chino so should not know tho 
namo of tho company’s suppliers. " (Reply, p,ll) 

"In my lettor written on behalf of tho company to 
MfLler & Pick of the 26th April 1957 I asked them 
not to dlsoloso to tho manufacturers that the 
Ilotycin waa to 'bo sont to Hong Kong. I made 
thl3 roquoot not bocauso I believed there wore any 
regulations attaching to the goods preventing ex- 
port to Hong Kong or China, but beoause it had been 
my experience even with English companies who had 
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associate American corapanlos that for purely 
commercial reasons they wore often reluctant 
to supply any commodity to a Communist country 
loot tho supplying company might rocolvo 
adverse publicity in Araorican" (Thetford 
Statemont, p.2.) 

. .on tho 31nt July 1957 I did not fully 
appreciate tho telex message, particularly 
aa Stoinmann inforraod me that it would bo al — 
right to chip the goods to Liverpool* . ." 

Tho telex message which Coopor was unable to understand read 
as follows i , • 

"Import B ladings show that goods may not bo 
shipped to China provided you can givo us an 
authorisation of tho U. S.A. authorities." 

(Coopor Statemont, p.5* ) » 

tl 

, Cooper »s further statemont (p. 4 ) that ho did not havo ’ 

knowledge of rostriotlons on shipments of antibiotics (dlamox) until f 
the end of July 1957, is very questionable. On page 7 , when discussing 
an order for United States origin Vlocin placed with Mailer & Pick,' 
and ultimately distinod for the USSR, Coopor mentioned the Miller & 

Piok letter of June 26, wherein tho Dutch firm said it would havo to 
handle "tho business 'strictly subject to licensing duo to a now law 
at origin." Cooper admitted replying to Mullor & Pick on July 1, in- 
quiring "further of thorn regarding tho liconso position and whether tho 
company should disclose tho final destination for the goods." 

Then wo find from tho statements of Tho t ford and Coopor that 
each had a separate telephone conversation with Mailer & Pick on 
July 30,1957. Thetford claimed to have discus nod an order for diamcoc 
tablots which ms considered desirable to eond to China via England if 
the shipment was to "go forward without undue delay." IIo further stated 
(stater, lent p.5) that there was "some voilod comment about a knoim 
situation." Coopor, on page 8 of his statement , said that hia call to 
Mailer & Pick xna with respect to viocin which the Dutoh firm told him 
could bo exported if he could givo a statement that tho godds wore 
doatinod for England and not tho USSR. Although neither Thetford or 
Coopor stated that they compared notes regarding their two telephone 
conversations , it is difficult to believe that thoy did not do so and 
draw some obvious conclusions about U. S. Exnort Control restrictions . 

In tliis sotting it become extremely difficult to accept Coopor* s state- 
ment that ho did not understand the telox message from HUller & Piok 
of July 31, especially as there is no record that he asked for on 
elucidation of it. 

While I have hortr dovotod considerable attention to the 
explanations of Thetford and Coopor, it should be romo inhered tha^as / 
early as 1955 the company officials had executed a contract with the 


1 
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communist Chinese for United Stateo origin aurooirycin and ve have In the 
record cloar warnings from the American of filiate of Biddle, Sawyer against 
Sino-flovlet Bloc traffic in United Statea origin goods. 


fact i 


From the foregoing, I have reached the following findings of 
!• At all times hereinafter montionod respondent, Biddle, 


2 . 


3. 


5. 




Snwyor & Co. , Ltd. was engaged in the export-import 
business in London, England. 

At all timoo hereinafter mentioned respondent know or 
had reasonable grounds to know that United States law 
prohibited the export, reexport, transshipment or 
diversion of U. S. origin commodities to Communist 
China and also know that said commodities could nicH; bo 
exported, reexported , transshipped or diverted to \ 
Soviet Bloc destinations without spocific prior approval 
from U. S. Government authorities. 

In February 1955, respondent ordored from S. A. EJice, 
Brus3ols, Belgium, 10,000 bottles of U. S. origin 
auroomycin to be exported from the U. S. to Ejico. 

Upon arrival of the nuroomycln in Bolglum, respondent 
caused it to be rcoxportod from Belgium to England 
and thereafter respondent knowingly transshipped the 
aureorayoin to Communis^ China. 

* 

Between January and September 1957, respondent ordered, 
purchased and took delivery from IJallor & Pick of 
Amsterdam, Holland, of tho following U. |3. origin 
pharmaceuticals which wore exported from the United 
States under gonoral license CRO: 


- 'N 


"\ 


Jan. 24, 1957 
Jan. 7,1957 
*fcr.21,1957 

Jun. 21,1957 
May 27,1957 
Sopt.4,1957 


750 Ampoules Arfonad 

200 bottles Arllden Tablets 

300 vials Neodrol 

110 lbs Terramix 

200 bottles Dioiaox Tablots 

400 bottlos Diamox Tablets 

200 bottles Viocin 




t* 

jt 


, . _ 6 ’ Thereafter, between February and November 1957, respondent 

^ho above-listed six quantities of plurrmaeeuticala to "be 
transshipped end diverted to Communiot China and the Soviet Union. 

7. In thq conduct described in (1) through (6) above the 
SSfRo^uSw 7 Vl ° lat€d Se ° ti0na ^ 81 - 2 ^1.4^d 381.6 of' the 

\ 1 / -4 
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